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ARCH Represents Canadian Association for Community Living at the Supreme Court this Month

By Tess Sheldon, Staff Lawyer

In September, the Supreme Court of Canada granted the Canadian Association for Community Living (CACL) intervener status in the case of Cunningham v. Alberta.  The hearing is set for December 16, 2010.  Represented by ARCH, the CACL will have a chance to address the court in person.  

In Cunningham v. Alberta, the Cunninghams are lifelong residents of the Peavine Métis 
Settlement.  Their membership was terminated when they obtained status under the Indian Act. Sections 75 and 90 of the Métis Settlements Act (MSA) prohibits individuals with Indian status from holding Métis settlement membership. The Cunninghams claim that Sections 75 and 90 breach their equality rights, as protected by Section 15 of the Charter of Rights And Freedoms. 

One of the issues at the Supreme Court is whether the Métis Settlements Act is an “ameliorative program”.  Ameliorative programs are sometimes known as “affirmative action” programs, and include hiring preferences, quotas or special admission standards for members of disadvantaged groups.  Section 15(2) of the Charter protects these types of programs from a finding of that they discriminate against members of communities not included in the program.  Section 15(2) allows for this form of 
“discriminatory” state action which would otherwise be contrary to Section 15. 
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The CACL applied to intervene in Cunningham on the question of the application and interpretation of Section 15(2) of the Charter.  Recently, government respondents have relied on ameliorative program defenses to equality claims made by persons with disabilities. Government respondents have argued that specialized transit systems, the Ontario Disability Support Plan, the Special Diet Allowance, funding for children with autism and special education supports/services are ameliorative programs.  If government respondents’ arguments are successful, courts and tribunals would be prevented from even considering whether such programs discriminate against people with disabilities.
ARCH will appear before the Supreme Court, on behalf of the CACL, on December 16.    More information about this case is available from the Supreme Court website: http://www.scc-csc.gc.ca/case-dossier/cms-sgd/dock-regi-eng.aspx?cas=33340. 
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Court Affirms that Addiction is a Disability for ODSP Benefits 

By Dianne Wintermute, Staff Lawyer
After more than ten long years, the case of Tranchemontagne and Werbeski against the Director of the Ontario Disability Support Program has finally reached a victorious conclusion.

In a decision released on September 16, 2010, the Ontario Court of Appeal unanimously held that an addiction to alcohol or another substance was a disability for the purposes of the Ontario Disability Support Program Act, as long as the applicant for benefits met the test under s. 4(1) of the ODSPA.  That test requires that the applicant for ODSP benefits have: a substantial physical or mental impairment that is continuous or recurrent; an impairment that is expected to last one year or more; an impairment that substantially restricts the applicant’s activities of daily living in regards to: personal care OR functioning in the community OR functioning in the workforce.  Finally, all of this must be verified by a person who is eligible to do so under the Act (for example a family doctor).

Until this decision, people with addictions were excluded from benefits because of s. 5(2) of the Act.  This section said that if someone’s only impairment was an addiction to alcohol or another substance, or withdrawal from the use of the substance, then they were not considered to be disabled for the purposes of receiving ODSP.  The only exception to this rule was that if the applicant for ODSP benefits had another condition caused by the addiction, they might be eligible for benefits if they met the s. 4(1) test described above.  So, if someone had cirrhosis of the liver, they might be eligible for benefits.

However, the Court of Appeal decision now makes it clear that an addiction alone might be sufficient for someone to be eligible for ODSP benefits.

Since the 2009 decision of the Divisional Court in this case, ODSP has been deciding cases based on addiction under s. 4(1) of the ODSP Act.  However, people who were granted benefits were told that their benefits could be stopped if the Court of Appeal found that addiction was not a disability under the ODSPA.  ODSP has now decided not to appeal the Court of Appeal’s decision to the Supreme Court of Canada, which means the Court of Appeal decision is law.  ODSP has issued a Bulletin stating that it is implementing the Court of Appeal’s decision. However, it has not announced any plans to remove s. 5(2) from the ODSPA.

ARCH was an intervener in the Tranchemontagne case at the Court of Appeal.  Dianne Wintermute and Laurie Letheren represented the Empowerment Council.

Please contact ARCH, or your local community legal clinic for more information on how this decision could affect you.
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Education Matters

By Robert Lattanzio, Staff Lawyer

There have been some recent decisions from the Human Rights Tribunal of Ontario, and from various levels of court, that consider issues related to education services provided to students with disabilities in primary and secondary public schools. 

There has also been a recent report released by the Centre for ADHD Advocacy Canada (CADDAC) in October that surveys the quality of education services, or lack thereof, across the country available specifically to students with attention-deficit/hyperactivity disorder (“ADHD”). Amongst the provinces and territories, Ontario along with British Columbia and Québec received failing grades.

To read the 2010 Provincial Report Card: ADHD in the School System; CADDAC’s policy paper titled Equitable Access to Education for all; or to learn more about the recent launch of the Fairness in Education Campaign, please visit the following link:
www.caddac.ca
The following is a brief summary of three decisions that are of special interest.
Human Rights Tribunal decision

The Human Rights Tribunal of Ontario has released numerous interim and final decisions in the last year in cases concerning education services delivered by public school boards to students with disabilities. 

A recent positive decision from the Human Rights Tribunal is the case of 

M.O. by his next friend, J.O. v. Ottawa Catholic District School Board. The applicant, J.O. on behalf of his 5 year old son M.O., brought the application alleging discrimination in receipt of services by the Ottawa Catholic District School Board (“Board”) on the basis of disability. M.O. was diagnosed as being on the autism spectrum.  

In this case the School Board denied M.O. transportation services from a private centre (the “Centre”) where he received Intensive Behavioural Intervention (“IBI”) therapy, to his school. The School Board denied the request because their policy is that transportation is provided only from licensed daycare providers to school. The Centre is not a licensed daycare. The applicant argued that due to his disability, he cannot attend regular day care. The School Board argued that there was no discrimination because no other students were provided transportation to or from therapy. 

The Tribunal accepted that the transportation services were part of the services provided by the board to its students, and that once having chosen to provide such a service, it cannot discriminate in the delivery of the services. The Tribunal also stressed that regardless of whether the Board provides other special education services, it is not a defense if the Board provides transportation services in a discriminatory way. 
In its analysis, the Tribunal compared M.O. to other children with autism “whose disabilities are less severe and so are able to attend a regular day care facility”.

The Tribunal found that the daily therapy provided by the Centre also served as M.O.’s caregiver, and found that but for the fact that the Centre was not a licensed day care provider, it is much more akin to childcare services than to other therapies such as receiving treatment at a hospital for illness. 

The Tribunal found that the Board did not sufficiently investigate the request for transportation services and the decision had appeared to be motivated by a fear of setting an undesired precedent. The Tribunal found that the Board was in violation of M.O.’s rights pursuant to the Ontario Human Rights Code. The Tribunal ordered that M.O. receive transportation services from the Centre to school, and that the Board review requests made by pupils with disabilities for transportation services on an individual basis in compliance with human rights obligations. Out of pocket expenses and monetary compensation of $10,000 were also awarded. 
To view this decision, please use the following link:

http://www.canlii.org/en/on/onhrt/doc/2010/2010hrto1754/2010hrto1754.html

Decision of the Superior Court of Justice – Divisional Court 

The Divisional Court of Ontario’s decision in Kozak (Litigation guardian of) v. Toronto District School Board, centered on whether a Special Education Tribunal erred in dismissing the appeal and upholding the placement decision decided by the Identification, Placement and Review Committee (“IPRC”). The applicant, Jared Kozak was diagnosed with autism and received Intensive Behavioural Intervention (“IBI”) therapy. In 2006, Jared continued to receive IBI in the afternoons and was enrolled in his neighborhood school. He was in a regular class placement 50% of that half day and was withdrawal from that class for the remainder of the half day. During his grade two year, concerns were expressed by the school with regards to Jared’s behavior; concerns were also expressed by Jared’s mother and an expert that Applied Behavioural Analysis (“ABA”) was not being implemented properly and adequately by the school. Jared’s mother and his IBI therapist agreed that he was showing great signs of achievement both socially and academically and both were in agreement that Jared was ready to be in a regular class environment in order to progress with the skills that he had been acquiring through IBI. However, at the end of Jared’s grade two year, an IPRC decided that Jared should be in a segregated placement (i.e. Special Education Class: Intensive Support Program). That decision was appealed by Jared’s litigation guardian up to the Special Education Tribunal.  

The standard of review that the Divisional Court applied in its review of the SET’s decision was that of reasonableness. The Court found that the Tribunal’s decision was reasonable and dismissed the applicant’s arguments. 

Firstly, the Court found that section 17(1) of Regulation 181/98, Identification and Placement of Exceptional Pupils, did not create a presumption in favour of a regular class placement. Section 17 states that when making a placement decision, an IPRC must first consider the option of whether a regular class placement, “with appropriate special education services”, would meet the needs of the student and the wishes of the student’s parents. The Court found that in considering s. 17, the Tribunal was nonetheless permitted to make its decision based on the actual special education services provided in the regular class placement, even if such services were argued to be inadequate. The Court also dismissed the arguments that the Tribunal erred in not considering the services that would be provided in the proposed special education class. Also dismissed by the Court was the argument that the lack of detail with regards to the Tribunal’s order effectively allowed the Toronto District School Board (“TDSB”)  to decide on the particulars of the placement essentially usurping the role of the Tribunal. 

This decision is currently not available on the public Canlii.org website, but is available through other private legal databases such as Quicklaw. The citation for this decision is 2010 ONSC 2588.

Decision of the Court of Appeal for British Columbia
In 2005, the British Columbia Human Rights Tribunal released a very lengthy and detailed decision in the case of Moore v. British Columbia (Ministry of Education) and North Vancouver School District No. 44. The Tribunal found that the claimant, Frederick Moore on behalf of his son Jeffrey, had been discriminated on the grounds of disability by the Board of Trustees School Division (“District”) and the Ministry of Education of British Columbia (“Ministry”). The facts of the two human rights complaints that were filed involved the District’s decision to close a specialized facility for “intensive remediation” specifically for students with severe learning disabilities, which was a decision in response to the Ministry’s changes in funding allocation. Jeffrey has a severe learning disability and in 1994, he became eligible to attend an intensive program for students with severe learning disabilities, but that program had been cut due to financial cost saving measures made that same year. The services that were subsequently offered were not comparable and Jeffrey later attended private school. The Human Rights Tribunal found that the Respondents failed to provide Jeffrey with appropriate accommodations because he was not provided the appropriate and effective remediation, and because services were cut to students with severe learning disabilities without sufficient alternate services in place. On an application for judicial review, the British Columbia Supreme Court released its decision in 2008 and quashed the Tribunal’s decision. That decision was appealed by Mr. Moore to the Court of Appeal for British Columbia. 

The Court of Appeal released its decision on 29 October 2010, and dismissed the appeal. The majority of the Court found that there was no differential treatment and that there was no basis for a finding of discrimination. The Court’s starting point was to agree with the reviewing judge that the service in question was “special education” rather than general education. The Court proceeded from that basis to compare Mr. Moore with other students who received special education and concluded that there was no differential treatment, since no student receiving “special education” had access to the services that Mr. Moore was asking for during that period of time. 
Justice Rowles of the Court of Appeal dissented and delivered strong reasons in support of the appeal. Justice Rowles agreed with the Tribunal that the service in question is general education because “it is not an ‘ancilliary’ service; instead it is the way by which meaningful access to the service can be achieved.” Justice Rowles noted that a very narrow interpretation of the service at issue, as taken by the majority of the Court of Appeal, “effectively dooms the complainant’s case from the outset”. 

To view the entire decision of the Court of Appeal, use the following link:

http://www.canlii.org/en/bc/bcca/doc/2010/2010bcca478/2010bcca478.html
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Court Finds that Federal Government Breaches Equality Rights of People with Disabilities as Websites Are Inaccessible

By Laurie Letheren, Staff Lawyer
As was reported in our last issue of ARCH Alert, Donna Jodhan launched a Charter challenge against the Federal Government because its websites were inaccessible to people with visual impairments. On November 29, 2010 the Federal Court found that the Government’s websites were inaccessible and the failure of the government to make the websites accessible to Ms. Jodhan was a breach of her rights under the Canadian Charter of Rights and Freedoms.
ARCH will provide a full analysis of this decision in our next edition of ARCH Alert.  In the meantime, if you would like to read the full decision follow this link: http://decisions.fct-cf.gc.ca/en/2010/2010fc1197/2010fc1197.pdf
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Important Milestone For Social Assistance Announced 

By Jennefer Laidley, ISAC Acting Research & Policy Analyst
The Ontario government recently made announcement on the social assistance review and special diet allowance program. Both are welcome steps forward on the road to improved income security for Ontarians.  
One of the announcements was for a broad review of social assistance programs in Ontario. The review is to be lead by Frances Lankin.

“This is the bold and broad review that we’ve been looking for, led by two credible commissioners who we have confidence will lead an independent and thoughtful review process,” says Mary Marrone, Director of Advocacy and Legal Services for the Income Security Advocacy Centre.
“Frances Lankin brings solid social policy expertise. She led United Way Toronto’s efforts to unmask poverty in this city and to give the financial and policy support that help communities respond. Munir Sheikh has demonstrated his personal integrity, and his commitment to the independent research and data that are the foundations of evidence-based policy making.”
The review is important for low-income Ontarians as it opens up the possibility of moving away from the discredited Ontario Works model that has deepened poverty in the province. Ontario now has the opportunity to create an income security system that offers real, meaningful supports to people in need instead of humiliation and despair. And it has the possibility of bringing real improvements to the lives of people with disabilities who rely on the Ontario Disability Support Program.
“A review of this scope and complexity takes time, but important improvements don’t have to wait,” says Marrone. “We’ll be urging government to include immediate and significant increases to incomes in its spring budget and to make the Social Assistance Review Advisory Council’s remaining recommended changes to current OW and ODSP rules, in order to make life better for people on assistance.”
Government also announced that it is looking to the 2008 Special Diets Expert Review Panel’s report to improve the special diet allowance program as an interim measure until the Social Assistance Review is complete.
“We’re very pleased that government stepped back from their decision to cancel the program and that they are taking measures to bring the program into compliance with the Human Rights Code,” says Marrone. “This move extends the legal clinic system’s victory at the Human Rights Tribunal of Ontario to everyone on the Special Diet Allowance program.”
ISAC will provide an analysis to the changes to the Special Diet Program in the coming days.  Check ISAC’s website for updates: http://www.incomesecurity.org
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People First Responds to Bill 83-Protecting Vulnerable People Against Picketing Act

By Kory Earle, President of People First of Ontario

When the employees of seven agencies who support people with intellectual disabilities with their daily activities went out on strike in 2007 and 2009, the lives of nearly 2,000 residents living in more than 50 group homes in southern Ontario were seriously affected. 

During the strikes, workers picketed on the lawns of the homes of people with intellectual disabilities. Often the people who the residents had trusted as their support people were yelling, shining lights in their homes or blocking them for entering or leaving their homes.

People First of Lanark County got involved in the no picketing issue, when Community Living Association Lanark County went on strike in 2009. People First of Lanark County toured around Lanark in 2009 and went to each group home and talked with the residents. Many people told us that they felt like they were hostages in their own home. They were often really frightened and confused by what was happening. 

People First Ontario supports workers’ right to strike. What we don’t believe in is the picketing in front of people’s homes. No one should have to live like this. Having port-a-potties on their front lawn or picketers yelling and screaming on their front lawn at any time of the day or night.

Sylvia Jones from the Progressive Conservative party who also is the Critic for Community and Social Services has brought forward the Protecting Vulnerable People Against Picketing Act (Bill 83) that would not allow picketing to happen in front of people’s homes. People First of Ontario supports this Bill and thinks it is a step forward. 

The Bill could make it fair for people who live in group homes and workers. The Bill could bring more equality between the rights of people who live in a supported group living homes to leave peacefully in their homes and be free from harm and the rights of workers to picket during a labour dispute 
If you want to read the Bill go to: http://www.ontla.on.ca/web/bills/bills_detail.do?locale=en&BillID=2378&detailPage=bills_detail_the_bill&Intranet=
The next step for the Bill is to go to Committee where the public will have the chance to give there thoughts about the Bill. These hearings are not yet scheduled. For more information about the Committee hearings call the Committee’s offices at 416-325-3519 or email tonia_grannum@ontla.ola.org.  You can also contact MPP Jones at sylvia.jones@pc.ola.org or 416-325-1898.  
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Law Commission Publishes Research Papers on the Law As It Affects Persons with Disabilities

By Kerri Joffe, Staff Lawyer
The goal of the Law Commission of Ontario’s Project called the “Law As It Affects Persons with Disabilities” is to develop a framework or set of principles that can be used to change current laws and develop new laws that impact on the disability community.  Through community consultations, papers and research the Law Commission’s Project is exploring the following themes: 

· Ableism and hidden stereotypes in the law or implementation of the law; 

· Diversity within the disability community and the implications this has for developing a coherent framework; 

· Overlaps, inconsistencies and gaps in laws that affect persons with disabilities; 

· Eligibility criteria and the role of gatekeepers in making decisions about who is entitled to access programs and services; 

· Whether persons with disabilities can effectively access supports necessary to ensure full participation in society; and 

· Whether laws affecting the rights of persons with disabilities are effectively implemented, and whether enforcement mechanisms are accessible and effective. 
Recently the Law Commission published 6 research papers related to these themes.  ARCH researched and wrote 2 of these papers: "Enforcing the Rights of Persons with Disabilities in Ontario's Developmental Services System" and "The Shield Becomes The Sword: The Expansion of the Ameliorative Program Defence to Programs that Support Persons with Disabilities". The first paper discusses the need for laws to include rights for people who receive developmental supports and services.  Even though Ontario recently introduced a new law that governs these developmental supports and services, this law does not include any rights for people with intellectual disabilities who receive these supports and services.  The paper also discusses ways in which these rights could be enforced, based on principles of a human rights approach.  A plain language version of this paper will be available soon.  The second paper discusses a legal barrier to Charter claims from persons with disabilities. This barrier arises when government respondents declare that a disability support or service is an “ameliorative” program, thereby shielding the support or service from challenge under the equality provisions of the Charter.  The paper offers some practical guidance to people with disabilities on how they may be able to overcome this legal barrier. Both of these papers can be found on ARCH’s website at: http://www.archdisabilitylaw.ca/?q=publications.  

Other papers published by the Law Commission of Ontario dealt with topics such as the right to legal capacity for persons with disabilities, the extent to which students with disabilities are enabled to participate in decisions about their own education, and whether eligibility criteria for disability support programs could be based on a rights-outcome approach.  All 6 research papers can be found on the Law Commission’s website at: 

http://www.lco-cdo.org/en/disabilities-call-for-papers.

The Law Commission encourages persons with disabilities or other interested people to participate in its Project by filling out an on-line questionnaire, giving general comments about the Project, or registering for their mailing list.  More details can be found at: http://www.lco-cdo.org/en/disabilities-consultation.  The Law Commission expects to release an interim Report on this Project in 2011.
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Caledon Institute Proposes Federal Income Plan for Canadians with Severe Disabilities

By Laurie Letheren, Staff Lawyer

The Caledon Institute of Social Policy has released a report titled, A Basic Income Plan for Canadians with Severe Disabilities. This new report was commissioned by the Council of Canadians with Disabilities and the Canadian Association for Community Living.  It describes the current challenges that Canadians with severe disabilities face in attempting to secure an adequate income and the supports they need to more fully participate in society. The document sets out details for a new Federal income support plan and the delivery of a national services program for people with severe disabilities. 

Whether a person’s disability is labeled as severe or very severe was determined by the survey responses of people with disabilities and what they indicated as the impact of their disabilities on their activities of daily living.
The report provides some recent statistics on the income levels, job participation, and educational levels of people with severe disabilities in comparison to people without disabilities. The statistics reveal that the average income for women with severe or very severe disabilities was only $16,481 in 2006 compared to women without disabilities who had average income of $27,670. Men with severe or very severe disabilities had an average income of $24,073. Men without disabilities had an average income of $44,049.  About 21 percent of Canadians with severe or very severe disabilities report social assistance as their income source.

The report acknowledges that social assistance is a complicated, rule-burdened system that is hard to understand and often punitive and inconsistent in its treatment of recipients. Social assistance remains an inadequate response to the income and support needs of people with disabilities. The authors state, “ As long as so many persons with disabilities have no recourse but welfare – through no fault of their own – we will be condemning them to a life of poverty.”

The report criticizes the existing Disability Tax Credit that does not appear to reach most Canadians with severe disabilities. The report also describes the difficulties people with disabilities encounter in accessing appropriate disability supports because of lack of resources, availability and adequate funding of services.

On page 17, the report proposes that three disability measures critiqued above − welfare, the Disability Tax Credit and disability supports − can be transformed into a new Basic Income Plan for Canadians with severe disabilities, consisting of three reformed components:

1. a new federal Basic Income program that would replace provincial or territorial welfare for working age persons with severe disabilities
2. a refundable Disability Tax Credit that would extend the Disability Tax Credit to the poorest Canadians with disabilities
3. 
the money saved by provinces or territories when people transfer from the welfare system of the province or territory to the federal income program would fund a coherent and comprehensive system of disability supports for all persons with disabilities

The authors concluded that it is not cost or administrative difficulties that have prevented the federal government from designing such a program. It is because of the lack of political will of the federal government.

Basic Income program

The report proposes that there be a new federal income program for all Canadians with severe disabilities. The authors propose that there will have to be strict eligibility criteria for the proposed program. The test for eligibility would be modeled on the Disability Tax Credit test and the CPP employability test. The author’s state that “This would introduce a broader standard, allowing individuals to work while retaining eligibility for Basic Income, and also include the need to assess the real state of the labour market.”

The plan proposes that the Basic Income levels would be the same as those received under Old Age Security. The Plan also proposes to exempt the first $100 a month of earnings income but all other sources of income such as CPP or ODSP would be deducted at 100 percent.

Disability Tax Credit

Currently the Disability Tax Credit can be applied to reduce the amount of income tax paid each year so its benefit is tied to amount of income a tax payer earns. The proposed Disability Tax Credit under the Caledon plan would provide a refund up to $2000 for annual disability related expenses regardless of income.

A Disability Supports Program

The authors of the report assume that about 250,000 Canadians who currently receive income through a provincial or territorial welfare plans will move onto the Federal Basic Income Plan.  

It is proposed that the funds that provinces would save when people are moved onto the Federal Basic income plan should be used to pay for a universal disability supports program, training and workplace accommodations in each province. 

The report acknowledges that some of the most important benefits that recipients of provincial welfare plans currently receive are the extended health benefits. The authors state that it will be essential that provinces and territories agree to deliver these benefits to all those who receive the Federal Basic Income or the plan for the Federal Basic Income cannot proceed. The authors admit that getting such an agreement might require some tough bargaining.

Conclusion

The authors conclude that getting the proposed plan implemented by the federal, provincial and territorial governments would involve complicated intergovernmental and administrative arrangements. They nevertheless, believe that their recommendations are “practical and achievable” … What is needed is the will to make these reforms.”

The full text of A Basic Income Plan for Canadians with Severe Disabilities can be read at: http://www.caledoninst.org/Publications/PDF/906ENG.pdf
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Committee Releases a Report for a Federal Poverty Reduction Plan

By Laurie Letheren, Staff Lawyer
The Federal Human Resources, Skills and Social Development and the Status of Persons with Disabilities Committee recently released on poverty among Canadians and proposes steps to be taken by the federal government to address poverty. The full report “Federal Poverty Reduction Plan: Working in Partnership Towards Reducing Poverty in Canada” can be read at: http://www2.parl.gc.ca/HousePublications/Publication.aspx?DocId=4770921&Language=E&Mode=1&Parl=40&Ses=3 
The report is based on three years of studying the root causes of poverty, the various ways to measure poverty and hearing various suggestions on how to address poverty in Canada. Initially, the Committee members learned about poverty reduction strategies that were being implemented in Europe and in some of Canada’s provinces.  The Committee was also informed of the underlying causes of poverty and the socio-economic costs of poverty.  The Committee members were informed that in order to achieve a reduction in the level of poverty in Canada, an extensive plan must be designed and implemented and the federal government must be fully involved in the plan.
The Committee held 47 meetings across Canada where people shared their experience of living in poverty or of working with people who live in poverty. On page 2 of the Committee reports:
The Committee was told that we also need a shift in perspective if we are to significantly reduce poverty in Canada. Poverty reduction measures must not be seen only as charity work or only be guided by moral principles, but must be set within a human rights framework, specifically the recognition that governments have a duty to enforce socio-economic and civil rights. Adopting a human rights framework also limits the stigmatization of people living in poverty. The Committee fully endorses such a framework in this report.

The Report provides an overview of what the Committee learned through these meetings and through their consultations.
The Committee identified people with disabilities as a population that is vulnerable to being forced to live in poverty. The Committee recommends the following key components of a poverty reduction plan that are specific to the needs of people with disabilities:
· the federal government ensure that those who qualify for the Canada Pension Plan Disability automatically qualify for the Disability Tax Credit. federal government initiate discussions with the provincial and territorial governments to bring some consistency and coherence to the definitions of disability used by programs in all jurisdictions.

· the federal government extend EI sickness benefits up to 50 weeks for those who suffer from a prolonged and serious illness.

· the federal government increase the duration of the EI compassionate care benefit from six to 12 weeks and provide access in cases of serious illnesses other than palliative care cases such as episodic disabilities.

· the federal government create a federal basic income program for persons with disabilities and support a disability-related supports program to be delivered by the provinces and territories.

· the federal government amend the Income Tax Act to make the Disability Tax Credit a refundable credit and ensure that new federal benefits for persons with disabilities are not clawed back from those receiving social assistance payments.

· the federal government increase funding for the Opportunities Fund; expand the terms and conditions of this program to support effective long-term interventions and skills development opportunities, especially with respect to essential skills training; and take concrete steps to raise awareness and promote the Fund.
"We are pleased that the MPs who developed the "Federal Poverty Reduction Plan" report were guided in large part by the disability community's National Action Plan," stated Tony Dolan, Chairperson of the Council of Canadians with Disabilities, a national human rights organization of people with disabilities. "Their report contained important recommendations that have the support of Canadians with disabilities. These recommendations are a step in the right direction," stated Marie White, Chair of CCD's Social Policy Committee. "CCD eagerly awaits the Government's response to this report and hopes that its response will be an improvement over its September 2010 response to the Senate Report on Poverty. The Government response failed to recognize that poverty eradication requires a broad spectrum of measures from the Federal Government that goes way beyond employment measures," stated Laurie Beachell, CCD National Coordinator.
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Canadian Conference on Elder Law

By Dianne Wintermute, Staff Lawyer

In Toronto from October 28 – 30, 2010, there was an international gathering of lawyers, academics, policy people and others who participated in a conference entitled “Developing an Anti-Ageist Approach to the Law”.  The Conference was sponsored by the Canadian Centre for Elder Law, the Law Commission of Ontario and the Advocacy Centre for the Elderly.  ARCH made a substantial contribution to this event.

ARCH staff participated in The World Study Group on Elder Law on October 28.  In addition, many ARCH staff members attended various workshops held over the course of the next two days.

Tess Sheldon, ARCH staff lawyer, presented at a workshop entitled Capacity and Access to Legal Representation.  Tess spoke about Capacity and Access to Administrative Tribunals.  Because administrative tribunals play such a large role in regulating the lives of low-income people with disabilities, like in housing, health care, income support and other very basic necessities, Tess’ thesis is that it is essential that issues of capacity not deny access to justice for seniors who may have disabilities that could affect their capacity to participate in administrative proceedings.

Dianne Wintermute, also an ARCH staff lawyer, moderated a session on Attendant Services.  This workshop considered the responsibilities of unregulated health care workers who predominantly deliver attendant services.  Some presenters advocated for a plan for self-regulation of Personal Support Workers and others, to ensure that quality care is provided to recipients of attendant services.  Another speaker outlined law reform proposals that would give persons with a disability a voice in how attendant services are provided for them.

Dianne Wintermute also presented at a workshop on Autonomy, Independence and the Law Affecting Older Adults. Her contribution focused on particular issues affecting adults with intellectual disabilities as they age.  She talked about the history of disempowerment and marginalization of persons with intellectual disabilities and proposed some initiatives that might assist these people as they age to have a say in the support and services they require.

All ARCH staff found the issues discussed at the conference to be a very worthwhile and relevant to the work we do.  We hope to be able to use the strategies and ideas we heard in all aspects of our work.
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International Research on Capacity and Supported Decision Making 

By Ed Montigny, Staff Lawyer

On November 15, 2010, Michelle Browning, a senior guardian from the Public Guardian of New South Wales Australia, visited Toronto as part of her international research project on capacity issues and supported decision making. Funded by the Winston Churchill Memorial Trust, Ms. Browning has visited or will be visiting England, Ontario, Alberta, British Columbia and the Yukon comparing and contrasting approaches to persons with capacity issues and their decision making rights.  She will be investigating how different jurisdictions plan to respond to the concept of supported decision making. 

Supported decision making is promoted by the United Nations Convention on the Rights of Persons with Disabilities. Basically, supported decision provides a formal recognition of trusted people to facilitate an individual’s right to make decisions for him or herself.  Due to intellectual, mental health or other disabilities, some people require assistance to understand the information necessary to make the decision or to communicate their decisions to others. These people often lose their right to make decisions for themselves. By allowing others to support them through a decision making process, their autonomy and personhood can be better preserved. 

Under most current regimes many people who have difficulty making decisions independently are declared incapable and another person (a substitute decision maker) is appointed to make decisions on their behalf. Under a supported decision making regime, rather than being found incapable to make decisions, persons with capacity issues would be provided with accommodations and support to help them express their decisions and to understand information. This would allow them to make decisions that they could not make on their own. The goal is to ensure that as wide a range of people as possible maintain the right to make their own decisions, even if they require support to do so. 

There are numerous legal and practical challenges to formally recognizing supported decision in the process of determining an individual’s capacity to make decisions. Various countries are currently debating the pros and cons of implanting such a system. Michelle Browning’s visit to Canada provided an excellent opportunity for Canadians working on the topic to gain insight from other countries and to share ideas and concerns. To facilitate this exchange of information a round table discussion was held at the offices of the Canadian Association of Community Living (CACL). Aside from Ms. Browning, participants included Michael Bach (CACL) and Lana Kerzner, who have undertaken a major research project on supported decision making in the Canadian context; Ed Montigny from ARCH; Anna McQuarrie (CACL) and Tyler Hnatuk and Gordon Kyle of Community Living Ontario. The discussion was productive. Everyone left with a better understanding of the key issues and a renewed enthusiasm for ensuring that the concept of supported decision making is employed to improve the quality of life of persons with capacity issues by increasing their autonomy and decision making abilities to the fullest extent possible.
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ARCH Supports Law Foundation’s Connecting Regions Project 

By Ed Montigny, Staff Lawyer

Connecting Regions, a project funded by the Law Foundation of Ontario, is intended to improve access to legal information and services for low-income people who speak languages other than English and residents of rural and remote communities. The project called for the creation of groups of legal and non-legal organizations who would work together to test strategies to improve access to legal information and services in particular rural regions or regions where many residents speak languages other than English . The project strives to create a coherent system which would support people at every stage of the legal continuum, from recognizing a legal problem and understanding how the law might help them, getting information to understand the problem, obtaining appropriate referrals and summary advice and connecting with a lawyer or other legal professional. This will be accomplished by increasing services to rural areas, using technology to bridge large distances and making great efforts to reach more isolated areas. The goal is to ensure that barriers to access to justice experienced by low-income people isolated by language and/or distance will be reduced. 

ARCH has supported the Connecting Regions project in a number of ways. ARCH Executive Director Ivana Petricone attended an “Access to Justice Partnership” conference in Orillia on November 19, 2010. The purpose of the conference was to bring together justice and non-justice stakeholders from across the Grey-Bruce, Simcoe, Haliburton, Kawartha Lakes, Lake Country and Peterborough regions to explore innovative strategies for increasing legal aid services to disadvantaged communities in rural and remote communities.  

ARCH is also participating in outreach activities linked to the Connecting Regions Project in co-operation with Lisa Loader, staff lawyer at the Simcoe, Haliburton, Kawartha Lakes Community Legal Clinic. Staff lawyer Ed Montigny travelled to Lindsay on October 29th, 2010 to provide an overview of the legal services offered by ARCH Disability Law Centre as well as a brief discussion of capacity law and the obligations of substitute decision makers to a group of about 40 people. The presentation was well received and the group had numerous questions. Mr. Montigny offered a similar presentation in Barrie on December 3, 2010 and a further presentation is being planned for Haliburton in the spring.  
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Mayoral Debates on Equity and Disability Issues 

By Ed Montigny, Staff Lawyer

The Mayor of Toronto can exert a great deal of influence over decisions that affect the quality of life for a wide range of communities and individuals living in the city. Visible minorities, recent immigrants and other vulnerable groups such as low-income persons with disabilities can all be impacted by funding and programming decisions made at City Hall. For this reason ARCH decided to become involved in organizing two mayoral debates dealing with issues of relevance to our clients and their communities. 

Building A Fair Toronto for All – Equity Issues Debate

ARCH joined the Equity Toronto and Good Jobs for All Coalition under the guidance of Scadding Court Community Centre to organize a mayoral debate on Equity Issues. This debate was held on September 14, 2010 at Innis Hall. The Hall was filled to capacity. The event began with a number of community groups describing various research projects and other recent initiatives aimed at increasing the involvement of marginalized and vulnerable individuals in decision making and other processes at City Hall and throughout the city. Hamelin Grange was the keynote speaker and John Tory moderated. The top five candidates at the time all participated. 

Mayoral Debate on Disability Issues

ARCH also played a key role in organizing a debate focussed on disability issues together with CILT, Pooran Law, the Schizophrenia Society of Ontario and the Canadian Hearing Society; again under the guidance of Scadding Court Community Centre. The debate was held on September 22, 2010 at Trinity St. Paul’s United Church. Helen Henderson provided the keynote address and Ing-Wong Ward moderated. The room was filled to capacity. Persons with disabilities formed the vast majority of the attentive and enthusiastic audience. Every candidate faced questions about a wide range of issues affecting persons with disabilities. 

ARCH wishes to thank Susanne Burkhardt, Alina Chatterjee and Sawitri Mardyani of Scadding Court Community Centre for everything they did to ensure the success of these two important events.  
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Kerri Joffe Takes Two Year Leave from ARCH

By Kerri Joffe, Staff Lawyer

Beginning in January 2011, I will be taking a leave of absence from my position as Staff Lawyer at ARCH. During my leave of absence I will be living in England. I plan to continue working with the disability community and the legal community there. 

I will really miss working with the dedicated and talented lawyers and staff at ARCH, our colleagues at disability organizations and members of the disability community. I look forward to returning to ARCH and bringing with me the new ideas and perspectives that I discover in England.
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COMMUNITY ANNOUNCEMENTS

Toronto Region O.D.S.P. ACTION COALITION

ODSP RECIPIENTS:  Learn about ODSP Income / Employment Supports

Understand Your Benefits!!

WHERE: 
519 CHURCH STREET COMMUNITY CENTRE

1 Block North of Wellesley on Church Street

WHEN:  
1:30 PM – 3:30 PM ON THE 4TH FRIDAY OF EACH MONTH

NEXT MEETING:  
FRIDAY November 26, 2010

CHAIR:  Sharon Dever

www.odspgroups.com

ACCESS TO JUSTICE FOR PEOPLE WITH COMMUNICATION DISABILITIES – ONLINE DISCUSSION FORUM

October 25, 2010 – February 28, 2011
Tired of receiving poor service or disrespect because an employee doesn't know how to communicate with you?
Augmentative Communication Community Partnerships CANADA (ACCPC) launched an online discussion forum, where you can discuss the barriers you face when accessing the businesses and services in your community.
Come, join the conversation and create a more accessible society. To join the forum, go to http://www.accpc.ca/ctcf-forum.htm 

Canadian Registry of Therapy Animals and Service Animals (CRTASA) Launches New Service

CRTASA is the new centralized registry service in Canada aiming to ease access to public places for all people with disabilities and their service animals, whether trained guide dogs or another species of animal officially trained and certified by a licensed training facility, to assist an owner with special needs.

Species of service animals that CRTASA registers includes guide dogs as well as the Capuchin Monkey and the miniature-horse/pony or any officially trained service animal by a licensed and certified training facility and member in good standing with their respective professional association. 

Read more at : http://www.crtasa.com/index.php
Survey on Proposed Legislation for People Who Use Attendant Services

Citizens With Disabilities - Ontario has been working on draft legislation to protect persons with disabilities who use attendant services. If you use attendant services or know someone who does, they would like your opinion.

The survey will take about 10 to 15 minutes to complete.  

If you have any questions about this survey, or if you need an alternate format, please contact us at membership@cwdo.org.
 

To take the survey go to http://survey.constantcontact.com/survey/a07e30tggfagdyjll1y/a012ugg3ppcxs/greeting   

Survey About the Human Rights Issues and Barriers foe People with Mental Health and Addiction Disabilities 
The Ontario Human Rights Commission (OHRC) launched a survey today to learn more about the human rights issues and barriers people with mental health and addiction disabilities face. The survey kicks off a broader consultation process which can be viewed at http://www.ohrc.on.ca/en/issues/mental_health/en/issues/mental_health/mentalhealthconsultation on human rights and mental health-related issues.

The OHRC will apply what it learns to its work in this area, which will include developing an effective, meaningful and relevant policy to help people living with mental health and addiction-related disabilities as well as the people who serve and employ them.

The survey is available online at: 
https://www.surveymonkey.com/s/OHRCmentalhealthsurvey2 
Publications at ARCH 

ARCH writes or publishes papers, articles and fact sheets from time to time. Some of these materials are available on our website. We are providing a list of our current publications available to the public via our website, e-mail or by mail. To access any of the publications on ARCH’s website, please go to http://www.archdisabilitylaw.ca/publications/index.asp. If you are unable to access them online and would like to have a publication sent to you, please contact Theresa at ARCH, providing her with the specific publication and how you would like to receive it (by mail or e-mail) at:

Tel.: 416-482-8255 Toll-free: 1-866-482-2724

TTY: 416-482-1254 Toll-free: 1-866-482-2728

or by e-mail at scibert@lao.on.ca
DISCLAIMER: THESE PUBLICATIONS PROVIDE INFORMATION ONLY AND THEY SHOULD NOT BE CONSIDERED TO BE LEGAL ADVICE.  THE CONTENTS REFLECT THE LAWS THAT WERE CURRENT AT THE TIME OF WRITING OR UPDATING AND THE LAW MAY HAVE CHANGED SINCE THAT DATE.
	TITLE
	DESCRIPTION

	Fact Sheets

	Mental Health Fact Sheets, December 2008
	Two fact sheets which contain information for people who use or have used mental health services and supports. One fact sheet provides information about human rights and the right to be free from discrimination. The second fact sheet provides information about the right to language interpretation services at Courts and Tribunals. 

These fact sheets are available in the following languages:

· English
· French
· Amharic
· Brazilian Portuguese
· Chinese
· Punjabi
· Tamil
· Vietnamese


	Assistive Devices Fact Sheets, June 2008
	A series of three fact sheets on assistive devices for people with disabilities. 



	Fact Sheet on Interacting with Persons with Disabilities, December 2007
	These fact sheets provide general tips on how to interact with people in a manner that best accommodates their disability. 

These fact sheets are available in English and French.


	Workshops 

	ARCH Presentation on Human Rights in Employment, March 2010
	This is a power point presentation that provides legal information about the rights of people with disabilities in employment situations. The presentation provides an outline of Human Rights Code protections and also contains some information about the Accessibility for Ontarians with Disabilities Act.

	ARCH Lawyers present at International Conference on Inclusive Education, Human Rights and Universal Design, September 2009
	ARCH staff lawyers attended the 2nd international conference at the University of Warsaw, Poland entitled ‘Education for All’. Our presentation discussed a human rights approach to education and ways in which universal design can be incorporated into the delivery of education services.


	Continuing Legal Education Materials 

	ARCH Presents at CAPSLE 2010 Conference: April 25-27, 2010.
	ARCH staff lawyers, Kerri Joffe and Robert Lattanzio, presented at the 2010 CAPSLE Conference in Calgary on Inclusive Education and the United Nations Convention on the Rights of Persons with Disabilities.

	Addressing the Capacity of Parties before Ontario’s Administrative Tribunals: Respecting Autonomy, Protecting Fairness, November 2009
	This report summarizes the procedures available to people with capacity issues before selected administrative tribunals in Ontario.

	Addressing the Capacity of Parties before Ontario’s Administrative Tribunals: A Practical Guide for Ontario Lawyers, October 2009
	This Guide offers concrete strategies and options to lawyers representing people with capacity issues before administrative boards and tribunals.   

	Providing Legal Services to People with Disabilities – LSUC Article, April 2009
	This article is intended to be a resource for lawyers on representing clients who have disabilities.

	Notes on Capacity to Instruct Counsel, November 2003
	This paper was prepared for a November 2003 continuing legal education program titled ‘A Disability Law Primer’. It reviews some central concepts regarding capacity and provides a practical starting point for lawyers in determining whether their clients have capacity to instruct.

	Articles and Position Papers 

	The Shield Becomes the Sword: The Expansion of the Ameliorative Program Defence to Programs that Support Persons with Disabilities, November 2010
	ARCH prepared a research paper for the Law Commission of Ontario on the application of the "ameliorative program" provisions of the Charter to the equality claims of persons with disabilities.



	Enforcing the Rights of People with Disabilities in Ontario's Developmental Services System, November 2010
	This paper was commissioned by the Law Commission of Ontario as part of its project on the Law As It Affects Persons with Disabilities.  The paper discusses the need for laws to include rights for people who receive developmental services and supports.  It also discusses ways that these rights could be enforced, based on principles of a human rights approach.

	Federal Disability Act: Opportunities and Challenges, October 2006
	This paper was commissioned by the Council of Canadians with Disabilities (CCD) and the Canadian Association for Community Living (CACL). The paper considers what a Federal disability act might look like and what its reach could be.


Donating to ARCH

While ARCH receives core funding from Legal Aid Ontario and grant funding from other sources, we also rely on the donations from individuals.  We ask you to consider being a part of our work by contributing whatever you can.  If you are able to assist please donate to ARCH through www.canadahelps.org.
Or you can send your donation cheque to:

Office Manager
ARCH Disability Law Centre
425 Bloor Street East, Suite 110
Toronto, Ontario  M4W 3R5

We will promptly send you a charitable receipt.  Charitable No. 118 777 994 RR 0001

Become a Member of ARCH

If you would like to become an individual member of ARCH, please visit our website at www.archdisabilitylaw.ca or contact our office to request an Application for Individual Membership form. Membership is free.  
ARCH ALERT is published by ARCH Disability Law Centre. It is distributed free via e-mail or mail to ARCH members, community legal clinics, and others with an interest in disability issues. ARCH is a non-profit community legal clinic, which defends and promotes the equality rights of persons with disabilities through litigation, law/policy reform and legal education. ARCH is governed by a Board of Directors elected by representatives of member groups reflecting the disability community. The goal of ARCH ALERT is to provide concise information, so that people are aware of important developments and resources. Articles may be copied or reprinted to share with others provided that they are reproduced in their entirety and that the appropriate credit is given. We encourage those who receive it to assist with distribution of information in this way. We do ask that both PDF and Text Formats are distributed to ensure accessibility. Charitable Reg. #118777994RR01.

Editor: Laurie Letheren                Production & Circulation: Theresa Sciberras
We welcome your comments and questions, as well as submissions. We will endeavour to include all information of general interest to the community of persons with disabilities and their organizations, but reserve the right to edit or reject material if necessary. We will advise you if your submission is to be edited or rejected. Please assist us in your submissions by being brief and factual. Please address communications regarding ARCH ALERT to: Theresa Sciberras, Program and Litigation Assistant, ARCH Disability Law Centre, 425 Bloor St. E., Suite 110, Toronto, Ontario, M4W 3R5, fax: 416-482-2981 or 1-866-881-2723, TTY: 416-482-1254 or 1-866-482-2728, e-mail: scibert@lao.on.ca   Website: http://www.archdisabilitylaw.ca/
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