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ARCH Alert Feedback from Surveys

By Theresa Sciberras

First, ARCH would like to thank all those who responded by email, mail and phone to complete the surveys telling us how they access the ARCH Alert and any concerns they have about it. A special thank you to those who have additionally assisted us with the formatting and layout of the newsletter, which will improve accessibility. 
We received just fewer than 100 responses with reasonable satisfaction of the ARCH Alert newsletter. However there were some concerns of accessibility expressed. We are taking these concerns seriously and will be doing our best to implement changes to improve the newsletter. 

As many of our readers use adaptive software to read the newsletter, ARCH feels it’s important to consider the format, look and content of the newsletter. 

It will be a work in progress but some of the common items of concern that our readers have expressed and that we will work on are:

· No more columns!

· Layout of the newsletter, font size

· While photos, images or pictures are nice addition to a newsletter, they are not accessible to someone who has a vision disability or who is blind. We will add them occasionally along with a description.

· Shortened website links (URLs) to ensure accuracy when a person copies and pastes a link. To accommodate those who receive the ARCH Alert electronically and by mail, we will provide 2 forms of the same link – 1) the shortened website link with a descriptive text display - ARCH Alert Newsletters ; and 2) the shortened website link with no descriptive text display so the website link is visible http://goo.gl/Gpl7d (particularly for those reading the newsletter in print).
ARCH has provided the ARCH Alert in the alternate format of Text and we will continue to do so. This is a plain text version of a document with no formatting or images.

Let us know how we’re doing. You’re welcome to provide me with your feedback by email, mail, phone or TTY:

Theresa Sciberras

425 Bloor St. E., Ste. 110

Toronto, ON M6S 3E4

Tel: 416-482-8255 or 1-866-482-2724 

TTY: 416-482-1254 or 1-866-482-2728

E-mail: scibert@lao.on.ca  

( (
Are You Interested in Being on ARCH’s Board?

ARCH’s Nominating Committee invites applications from across Ontario from those interested in serving on the ARCH Board of Directors. We have two vacancies to fill.

ARCH is a community legal clinic specializing in the advancement and enforcement of the equality rights of persons with disabilities in Ontario. ARCH is funded under the Legal Aid Services Act.

ARCH’s Board is composed of 13 directors, a majority of whom must be persons with disabilities. To be eligible to serve on our Board, a person must be at least 18 years of age, reside in Ontario and, have a genuine interest in the objectives of ARCH Disability Law Centre. Board members are elected at ARCH’s Annual General Meeting for a term of two years.

ARCH’s Board is responsible for the oversight of ARCH, including the planning and monitoring of its activities and, development of policies governing our operations. The Board also has the responsibility to ensure that we are meeting the requirements of our funders, Legal Aid Ontario. Board members attend monthly board meetings, in person or by telephone, participate on at least one committee and at occasional day-long events such as planning meetings. Board members also attend community or Legal Aid Ontario events on behalf of the Board. Board members are asked to travel to attend in person meetings about three times a year. ARCH reimburses directors for travel costs as well as disability accommodation expenses.   

The Nominating Committee has identified criteria for recruitment of two directors which will best serve ARCH at this time. In particular, the Committee invites applications from candidates:

· with an accounting or financial management background, and/or 

· who reside in Eastern or Northern Ontario. 

The Nominating Committee will review the applications of interested candidates and do its best to nominate individuals who will strengthen the Board’s capacity to lead ARCH effectively over the next two years.

The Nominating Committee requests that you send an email expressing interest together with a résumé or short biography by September 1, 2012 to Ivana Petricone, Executive Director at petricoi@lao.on.ca.  
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ARCH Expands Legal Services to Deaf Community 

By Robert Lattanzio, Staff Lawyer

Communication with our clients and the communities we serve is at the very heart of the work that we do at ARCH. Effective and timely communication is also at the core of true access to justice. 

ARCH entered into partnership with the Canadian Hearing Society (CHS) to address some of the barriers that we face when communicating with Deaf and hard-of-hearing individuals who communicate in American Sign Language (ASL). The project centers on technology known as Video Remote Interpreting (VRI). On June 14th, 2012, ARCH hosted an Open House and officially launched our VRI technology. 

VRI relies on sophisticated technology that projects a high definition live feed to a remote area where a sign language interpreter, or the interpreter and the client, are located. The high definition quality of the image and sound is sufficient for accurate interpretation services to take place. 

While ARCH continues to be committed to offering a range of accommodations including live sign language interpretation at our offices, this is often not a realistic option for individuals due to our provincial mandate and the geographical challenges that this may pose, difficulty in scheduling timely appointments for interpreters, and other barriers that individuals face. 

As part of this project, ARCH staff were fortunate to have had the opportunity to participate in a day-long training session focused on the delivery of barrier-free legal services facilitated by Gary Malkowski of the CHS, who was also a former MPP and is a current member of ARCH’s Board of Directors.  

ARCH will continue its work connecting with communities across Ontario, and conducting outreach activities on the use of VRI as part of our delivery of legal services. ARCH will also begin reaching out to local legal clinics across the Greater Toronto Area and provide information on the availability of this new technology at ARCH.  

This project is led by the CHS and funded by the Law Foundation of Ontario and supported by Legal Aid Ontario. Other partners of this project are the Community Advocacy & Legal Centre in Belleville and the North Peel & Dufferin Community Legal Services. 
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Access Awareness Symposium June 6, 2012

By Ed Montigny, Staff Lawyer


Each year in June, ARCH presents an Access Awareness Symposium in conjunction with the Law Society of Upper Canada (LSUC) as part of their Public Education Equality Series. The theme of this year’s event was Independent Living and Attendant Services: Tools to Promote and Defend the Rights of Persons with Disabilities.  ARCH collaborated with CILT (Centre for Independent Living Toronto) to offer lawyers and members of the public an opportunity to explore the various legal and human rights issues related to the provision of attendant services to persons with physical disabilities. Over 100 persons attended the event.

Janet Minor (LSUC Bencher) opened the event providing introductory comments on behalf of the Treasurer of the Law Society. John Mossa of CILT and Robert Lattanzio of ARCH offered a brief introduction to attendant services. John outlined the various types of attendant services and the challenges that can arise when receiving these services. Robert outlined the options available to persons attempting to preserve their attendant services or protect their rights explaining the limitations of these traditional options. 

The next three sessions focussed on exploring other possible tools to use to protect services and defend the rights of persons receiving attendant services. 

Connie Laurin-Bowie, of Inclusion International and Chris Lytle of Disability Rights Promotion International discussed the significance of the United Nations Convention on the Rights of Persons with Disabilities, particularly Articles 19 and 20, offering suggestions as to how these provisions could be used to support arguments for increased and expanded attendant services. 

The challenging issue of reconciling competing or conflicting rights within the context of attendant services was discussed by a panel who explored a wide range of issues within attendant services. Rabia Khedr of Diversity WorX spoke about conflicts that can arise due to differences in cultural and religious beliefs between attendants and consumers. John Mossa of CILT discussed the challenges related to obtaining services from attendants of the gender of one’s choice. Morag Fraser shared her experiences from the perspective of a service provider and outlined the challenges service providers face when trying to balance consumer needs, staffing issues, labour and employment obligations and funding shortages. Finally Jeff Poirier of the Ontario Human Rights Commission presented the Commission’s newly released policy on competing rights outlining how the policy can be used as a tool to help negotiate resolutions to situations where the rights and entitlements of various individuals conflict. 

Finally Edwin Greenfield of the Ontario March of Dimes described an available mediation process outlining the potential benefits of using mediation to resolve disputes over the nature or quality of services, disputes with attendants or concerns over equality issues. 

The symposium ended with a presentation by Sandra Carpenter, Executive Director of CILT and Ivana Petricone, Executive Director of ARCH. They discussed emerging issues in attendant care and what steps might be taken to preserve and expand attendant services in the face of increasing demand and uncertain funding. 

The symposium was followed by a reception which allowed for attendees and panelists to mingle and meet. The highlight of the reception was the Keynote Address presented by Scott Allardyce, Chair of Canadian Disability Alliance. Scott introduced and explained draft attendant services legislation his organization has been promoting. His talk generated a great deal of interest. 

The Law Times created a brief video overview of the event. To access the video of the event, click Law Times News or copy and paste http://goo.gl/AFxCl .
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The Federal Court of Appeal Confirms that Government Breached Charter Rights of Individual’s with Vision Disabilities

By Karen R. Spector and Laurie Letheren, Staff Lawyers

On May 30, 2012, the Federal Court of Appeal released its decision in the case of Jodhan v. Attorney General of Canada. In this case, the Court considered whether the Federal Government had denied Donna Jodhan, a person with a vision disability, her rights to equal benefit and equal access to government information and services in violation of Section 15 of the Charter.  Ms. Jodhan had attempted to apply for jobs and access government information and services through various federal websites. She was not able to access the information or services when she used her screen reading technology.
ARCH Disability Law Centre lawyers Karen R. Spector and Laurie Letheren represented the Alliance for Equality of Blind Canadians (AEBC) as an intervener before the Court.

The Government of Canada had argued that the Charter rights of people with vision disabilities were not violated because they could still get the information or apply for jobs in person or by phone or fax. It was AEBC’s position that the Government had failed to acknowledge that such means require the assistance of sighted individuals thereby imposing the burdens of dependence and resulting in the loss of privacy and dignity.  In the case of job applications, the time delay and barriers to applying electronically meant that Ms. Jodhan’s application was not placed into the same pool and considered on the same terms as other applicants. The Court rejected the Government’s argument and agreed with Ms. Jodhan that “forcing her to rely on sighted assistance is demeaning and propagates the point of view that [people with vision disabilities] are less capable and less worthy”.

The AEBC emphasized the need to ensure that Canadians with vision disabilities have internet access to government information and services. The internet is a very important tool for achieving substantive equality for people with vision disabilities by eliminating many of the barriers that exist in daily life.  For people with vision disabilities who have been historically excluded and marginalized from social, economic and political activities and forced to rely on others for assistance in accessing information, the internet has provided access to the same information and services that is available to sighted individuals and on the same terms. As Cindy Ferguson, the National Secretary of AEBC has stated, “With proper technology people with vision disabilities now experience information overload in the same way as everyone else”. 
The AEBC also encouraged the Court to recognize the importance of the United Nations Convention on the Rights of Persons with Disabilities (CRPD) when interpreting substantive equality rights under the Charter.  The AEBC relied on Article 9 of the CRPD which promotes access for persons with disabilities to the internet.    

In its decision, the Court acknowledged the significant impact that the internet has had in assisting people with vision disabilities to overcome the barriers they encounter in accessing information. The Court described the internet as “one of the most, if not the most important tools ever designed for accessing not only government information and services, but all types of information and services”.

In this decision, the Court also recognized that the government’s failure to provide its online information and services in accessible formats not only breached the equality rights of Ms. Jodhan but the right to substantive equality for all Canadians with vision disabilities. The Court found that “there were very serious problems of accessibility… throughout the government apparatus” which justified the ordering of a systemic remedy.  ARCH anticipates that the Court’s finding that a systemic remedy was justified in this case will have far reaching impact on future cases for people with disabilities.

John Rae, AEBC past president was extremely pleased with the decision. In his view, “It is now time for the government to stop fighting against the Blind community and comply with their obligations to make all of its websites fully accessible.”
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Kitchener Removes Restrictions on Supportive Housing from its By-laws

By Jennifer Ramsey, Human Rights Legal Support Centre
In 2010, the Human Rights Legal Support Centre filed applications on behalf of eight people living with disabilities against four Ontario municipalities (Toronto, Smiths Falls, Kitchener and Sarnia) alleging that the planning by-laws that limit where supportive housing is available have a discriminatory impact on people with disabilities.

While the by-laws are supposed to regulate land use, people with disabilities are often shut out by zoning rules that explicitly limit the sites available for supportive housing.  These applications mark the first time a legal challenge has been mounted against discriminatory by-laws using Ontario's human rights system.   The Centre is working with the Dream Team, an organization run by psychiatric consumers/survivors who advocate for more supportive housing for people with disabilities in Ontario.  

ARCH represents People First Ontario who have requested the right to intervene in these applications. People First Ontario can bring the voice of people with intellectual disabilities to the Human Rights Tribunal and demonstrate how the restrictive by-laws have a discriminatory impact on people with intellectual disabilities.

Shortly after the applications were filed, the City of Sarnia amended its by-laws to remove the by-laws that restricted locations for housing for people with disabilities. Sarnia Mayor, Mike Bradley expressed his opinion on restrictive by-laws “Arbitrary restrictions on group homes are discriminatory and have nothing to do with planning and everything to do with negative stereotypes about disabled people. I would like to see the government prescribe regulations to supersede all such by-laws across Ontario."

The Town of Smiths Falls revised its by-laws and removed a provision that “no more than 36 mentally handicapped" people could live within the entire municipality, but left in distancing requirements.  Discussions with the town continue.

On June 19, 2012 Kitchener announced that they would revise their city by-laws to remove distancing provisions and hold a public meeting in the fall.

The City of Toronto has refused to amend its by-laws and has gone so far as to challenge the right of the Tribunal to even hear the case, despite the fact that their Housing Charter reads “all residents should be able to live in their neighbourhood of choice without discrimination”. It would appear that the current by-laws run contrary to their own Housing Charter.
Kathy Laird, Executive Director of the Human Rights Legal Support Centre, was quoted in the Kitchener Waterloo Record as saying, “It should not be necessary to litigate these one by one, so we would hope to see movement voluntarily across the province. Surely we are nearing the end of this fight in this province.”
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Human Rights and Disability at Rio +20

By Yedida Zalik, Community Outreach Coordinator

The United Nations (UN) Conference on Sustainable Development was held from June 20 – 22, 2012 in Rio de Janeiro, Brazil. It is more commonly known as Rio+20. Rio +20 marks the 10th anniversary of the World Summit on Sustainable Development held in Johannesburg in 2002, and the 20th anniversary of the UN Conference on Environment and Development held in Rio de Janeiro in 1992.  Canada’s representative at RIO + 20 was H.E. Peter Kent, Minister of Environment of Canada. 

The Rio +20 Conference culminated in an Outcome Document (outcome document) which includes disability. Further details on that document follow later in this article.

According to the International Disability and Development Consortium “fifteen per cent of the world’s population are people with disabilities and over one in five of the world’s poorest people have disabilities”. People with disabilities are among the most likely to experience the negative impacts of environmental change. They face significant barriers in accessing food, and face greater risk during natural disasters. Their possibility to adapt to climate change is impacted by the fact that people with disabilities often have less access to information and resources. For more information, click  IDDC (PDF) or copy and paste http://goo.gl/8l8Vd .
Lead-up activities

In February 2012 the United Nations Secretariat for the Convention on the Rights of Persons with Disabilities (SCRPD) issued an information brief providing options for inclusion of disability in the Rio +20 outcome document. The Secretariat’s information brief recommended referencing persons with disabilities in more than ten strategic areas. For the complete brief, click Rio +20 Outcome Document or copy and paste http://goo.gl/Yad5o 
Then, on June 12, 2012, Amnesty International and Human Rights Watch issued a joint statement regarding Rio +20. The statement called on world leaders to protect human rights in the outcome document.  For their full statement click Joint Statement or copy and paste http://goo.gl/aFhSF .
On June 17, a forum entitled “Promoting Disability-Inclusive Development for a Sustainable Future” was held to coincide with the Rio +20 conference. Documents from that forum indicate that the organizing committee considers Rio+20 to be the most accessible conference in the history of the UN.  The forum was organized by the Rio+20 National Organizing Committee, the Latin American Network of Non-Governmental Organizations of Persons with Disabilities  and their Families, the São Paulo State Secretariat for the Rights of Persons with Disabilities and the United Nations Department of Economic and Social Affairs.  For more information on the forum, click Report (PDF) or copy and paste http://goo.gl/uBhZD .
Among other topics, participants at the forum discussed universal design, children with disabilities, and consultations held with indigenous persons with disabilities in Ecuador. The forum also issued a “São Paulo’s Proposal”. That proposal asks the UN to “encourage, guide and train” member countries to create government bodies, especially at the city level, dedicated to the rights of people with disabilities. 

The outcome document

The final Rio +20 document contains five specific references to persons with disabilities:

(1) Paragraph 9 emphasizes the responsibilities of all States to respect, protect and promote human rights and fundamental freedoms without distinction of any kind to race, colour, sex, language or religion, political or other opinion, national or social origin, property, birth, disability or other status.

(2) Paragraph 43 recognizes that sustainable development requires meaningful involvement and active participation of major groups and stakeholders, and commits to work more closely with these groups, including persons with disabilities.

(3) Paragraph 58 (k) affirms that green economy policies in the context of sustainable development and poverty eradication should enhance the welfare of women, children, youth, persons with disabilities, smallholder and subsistence farmers, fishers and those working in small and medium enterprises . . .

(4) Paragraph 135 commits to sustainable development policies that support inclusive housing and social services and a safe and healthy living environment for all, in particular for children, youth, women, elderly and people with disabilities.

(5) Paragraph 229 stresses the need to ensure equal access to education for persons with disabilities. 

For the full outcome document, entitled “The future we want” click  Full Outcome Document (PDF) or copy and paste http://goo.gl/FD8sr .
Critique of Rio +20

Despite these positive developments, many believe that the outcome document did not go far enough to protect human rights. As a result, on the second day of the conference, civil society groups walked out of the official meeting hall in protest. 

Amnesty International, Human Rights Watch and the Center for International Environment Law criticized the outcome document for failing to include rights of freedom of assembly, association and expression. These freedoms are essential to advance and maintain the social and economic rights referred to in the outcome document. For more information, click Human Rights Watch Article or copy and paste http://goo.gl/J6Tcm .
As mentioned above, the SCRPD had suggested options for inclusion of disability in the outcome document. Some of these options are reflected in the five paragraphs in the outcome document that refer to people with disabilities. But the brief also recommended promoting green jobs training programs for persons with disabilities.  It sought protection that in times of economic crisis all persons, including persons with disabilities be guaranteed access to essential services.  It looked for measures to ensure equal access by persons with disabilities to evacuation and relief services during natural disasters. Unfortunately, these important items were left out of the outcome document.
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Jacobus tenBroek Disability Law Symposium 

By Laurie Letheren, Staff Lawyer

On April 19-20, 2012, I was fortunate to attend the fifth Jacobus tenBroek Disability Law Symposium in Baltimore. This symposium attracts lawyers, judges and advocates from all over United States. The theme for this year’s symposium was, “Disability Identity and the Disability Rights Movement”.

The U.S. system for promoting and enforcing the rights of persons with disabilities under the American with Disabilities Act is different from Ontario’s system for enforcing the Human Rights Code; however, the issues addressed in both systems are often quite similar.

On the opening day, there was much discussion about how the disability rights movement has evolved. One panellist equated the disability rights movement to that of the Lesbian, Gay, Bisexual, Trans, Queer [LGBTQ] community. He argued that once  the media attention and the promotion of the rights of persons with disabilities moves to view the rights of persons with disabilities to civil rights and rights to participation in public process, much of the stereotypes that people hold about people with disabilities become irrelevant. It was his opinion that the successes of the LGBTQ rights movement could provide important lessons for people with disabilities. 

Judges also spoke about their experiences as lawyers and now as judges with a disability (hearing and vision). Much of their success has had an impact on the extent to which courts and tribunal hearing rooms in the United States have become more accessible to people with disabilities. These speakers shared their impressions on the advances made to ensure that the judicial system is accessible. As examples, they demonstrate how more lawyers with disabilities are able to be litigators; victims and witnesses are better able to participate; and stereotypes about the abilities of people with hearing or vision disabilities to become jurors have lessened. I gained a lot from this session which will be useful as ARCH continues to make submissions and engage in discussions on the topic of barriers present in our judicial processes.

There were a number of discussions on disability identity and the continued need to move away from the medical model that focuses on the “impairment” or “inability” of the individual. The advancement of the rights of persons with disabilities must continue to focus on the removal of barriers through appropriate accommodations. A few speakers explained how many of the decisions made under the American with Disabilities Act have moved the legal arguments from the need to prove the disability and its effects on the person’s abilities to a focus on whether the respondent did what was necessary to accommodate. The Convention on the Rights of Persons with Disabilities [CRPD] and Universal Design principals were promoted as important tools for pushing the focus away from impairments of an individual to a focus on barrier removal. ARCH makes similar arguments to these and has made submissions on the influence of the CRPD in our legal work. These discussions were very helpful to understanding different ways of pushing the law using such tools.

To learn more about the Jacobus tenBroek Disability Law Symposium and hear recordings of the first four symposia, click Symposium or copy and paste http://goo.gl/GgZAh . Recordings of the 2012 tenBroek symposium will be added to this Web site soon.
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Important Notice for Former Students of W. Ross MacDonald School (formerly Ontario School for the Blind) 

By Laurie Letheren, Staff Lawyer

If you attended at W. Ross MacDonald from 1951 to the present day or you are a family member of a student who attended this school, this notice may be important to you. 

W. Ross MacDonald is a provincially-operated elementary and secondary school for children with vision disabilities.  Mr. Robert Seed, a former student of the school, has brought a class action on behalf of all students who were at W. Ross MacDonald since 1951. Mr. Seed has brought a lawsuit against the Province of Ontario. In the lawsuit, Mr. Seed claims that the government failed to properly care for and protect the students of this school. He says that because the government failed to protect the students, they experienced emotional and physical harm. The government denies these claims. The courts have not yet decided whether Mr. Seed or the government is right. If the courts decide the Mr. Seed is right, there may be money or other benefits that could be paid to the students. 

If you are now or were a student at Ross MacDonald School or a family member of a former student, you have to decide whether you want to stay as a member of a class. If you do nothing you will automatically remain as a member of the Class of people who can possibly benefit from Mr. Seed’s claim. If you chose of opt out of the Class you have to complete a special opt out form. 

The Court has appointed the lawyers at Koskie Minsky, LLP, of Toronto, Ontario to represent the Class in this claim. You will not be charged for these lawyers’ services. You can choose to have another lawyer represent you but you will have to pay that lawyer’s fees. 

If you were or are now a student a W. Ross MacDonald School, it is very important that you have a full understanding of your rights. To gain more information you can contact the following:

Koskie Minsky LLP (lawyers for the plaintiff and the class)

900-20 Queen Street West, Box 52

Toronto, Ontario M5H 3R3

Tel: 1.888.233.2852

Email: WRossMacDonaldclassaction@kmlaw.ca
www.kmlaw.ca/WRossMacDonaldclassaction 

W. Ross MacDonald Class Action Administrator

3-505, 133 Weber Street North

Waterloo, Ontario, N2J 3G9

Tel: 1-877-453-8710 (TTY: 1-877-627-7027)

Email: wross@crawco.ca 
www.wrossclassaction.ca 
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B.C. Supreme Court Rules Law that Criminalizes Assisted Suicide is Unconstitutional

By Laurie Letheren, Staff Lawyer

On June 15, 2012, Madame Justice Smith of the British Columbia Supreme Court suspended the section of the Criminal Code that makes assisting in suicide illegal. Madame Justice Smith found that the section of the Criminal Code infringed on the plaintiffs rights to life, liberty and security of the person in violation of section 7 of the Canadian Charter of Rights and Freedoms (Charter); infringed on the plaintiffs right to equal protection under the law in violation of section 15 of the Charter; and that neither of these Charter violations could be justified under section 1 of the Charter. She declared that physician assisted-suicide should not be illegal.

The plaintiffs in this case were Lee Carter, Hollis Johnson, Dr. William Shoichet, the British Columbia Civil Liberties Association (BCCLA) and Gloria Taylor.  Lee Carter and Hollis Johnson had assisted a family member to travel to Switzerland where a physician had assisted the family member to commit suicide.  They are worried that because of their involvement in this act they could be charged under Canada’s Criminal Code. Gloria Taylor is concerned that at some point in the progression of her disability, she may choose to end her own life but will become too disabled to do so on her own. The BCCLA is a civil rights advocacy group.  

Justice Smith first considered whether the Criminal Code section that prohibits assisted suicide violated section 15 of the Charter, that is whether the provision violated the Plaintiffs’ right equal treatment  “before and under the law and has the right to the equal protection and equal benefit of the law without discrimination”.  In undergoing this consideration, she determined that since it is no longer a crime to commit or attempt suicide there is a distinction created between those who can commit suicide if they choose and those who may choose but cannot complete the suicide without the help of others because of their disability. She found that “persons who are rendered unable, by physical disability, to take their own lives are precluded from receiving assistance in order to do so by the Criminal Code offence of assistance with suicide.  Those principles create a distinction based on physical disability.”

Having found that the Criminal Code had created a distinction on the basis of disability, Justice Smith then considered whether the distinction is discriminatory and she concluded that it is. “It perpetuates and worsens a disadvantage experienced by persons with disabilities.  The dignity of choice should be afforded to Canadians equally, but the law as it stands does not do so with respect to this ultimately personal and fundamental choice.”

Justice Smith further concluded that Criminal Code provision that makes it illegal for a physician to assist in a suicide deprives the individual of the right to life, liberty and security of the person and therefore violates section 7 of the Charter.   The Government’s stated that the goal of this Criminal Code provision is to protect vulnerable people from abuse and potential error. They argued that vulnerable people will be taken advance of and will be subject to coercion or influence from persons who do not see value in the lives of people with disabilities or who might stand to gain from a person’s death.

In addressing the Government’s stated goal, Justice Smith concluded that an absolute prohibition was not necessary for the goal to be achieved. In her opinion, a better approach would be to have a prohibition with carefully designed and well enforced exceptions as this would cause less restriction to the plaintiffs’ interests in life, liberty and security of the person. She determined that the evidence supports “the conclusion that a system with properly designed and administered safeguards could, with a very high degree of certainty, prevent vulnerable persons from being induced to commit suicide while permitting exceptions for competent, fully-informed persons acting voluntarily to receive physician-assisted death.”

Justice Smith also considered the fact that even though it was a crime to assist with suicide in Canada, such deaths have occurred. It is her opinion that, “Moving to a system of physician-assisted death under strict regulation would probably greatly reduce or even eliminate such deaths and enhance the likelihood that only competent, fully-informed, voluntary and non-ambivalent patients would receive such assistance.”
She concluded that the absolute prohibition on physician assisted suicide was over broad and unnecessary for achieving its intended purpose so it cannot be justified under section 1 of the Charter.

The Federal Government recently announced that it will appeal the decision of the B.C. Supreme Court.
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Supreme Court of Canada to Consider Extent of Patient Consent when Treatment is Withheld or Withdrawn

By Dianne Wintermute, Staff Lawyer

ARCH has been granted intervener status at the Supreme Court of Canada in the case of Dr. Brian Cuthbertson and Dr. Gordon Rubenfeld v. Hassan Rasouli By His Litigation Guardian and Substitute Decision-Maker, Parichar Salasel, most commonly known as the Rasouli case.

This case involves the decision by the named doctors at Sunnybrook Hospital to decide to withdraw life-sustaining treatment that had been provided to Mr. Rasouli after an infection following a brain operation.  The doctors decided that there was no longer any medical benefit to providing life-sustaining treatment to Mr. Rasouli, despite the opposition of Mr. Rasouli’s wife, who is his substitute decision maker.

In many cases like this one, a doctor will seek the consent of a substitute decision maker (SDM) before stopping life-sustaining treatment.  If the doctor and the SDM do not agree, they can go to the Consent and Capacity Board for a decision on what to do.  In this case, however, the doctors decided that withdrawing life-sustaining treatment did not meet the definition of treatment in the Health Care and Consent Act, so they did not need to get the substitute decision maker’s consent to withdraw it.

The Supreme Court will be addressing a number of issues in this case including the questions of whether a patient’s consent is always required before the treatment can be withheld or withdrawn when the patient’s doctor is not prepared to offer this treatment. The Court will also address the question of what process must first be followed by doctors and what redress is available to patients or substitute decision makers if there is disagreement about continued treatment. 

ARCH will be intervening in this case in coalition with the Advocacy Centre for the Elderly.  Our intention is to assist the Supreme Court to understand the concerns that people with disabilities and older people have regarding the rights of doctors to act without patient consent , and without using the process set out in the Health Care and Consent Act for an independent third party to make a final decision where there is no agreement on withdrawing or withholding life sustaining treatment.

This case will be heard in Ottawa on December 10, 2012. 
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Share Your Experiences Regarding Ontario’s Human Rights Code

A message from Ontario Human Rights Commissioner

Dear Colleague,

On June 15, 2012, Ontario celebrated the 50th anniversary of the Ontario Human Rights Code. The Code recognizes the dignity and worth of each person and gives people protection from discrimination and harassment where they live, work and play. Its goal is to allow everyone to reach their full potential and contribute in their communities.

In the past 50 years we’ve seen a lot of change – workplaces have opened doors to women, public facilities are accommodating people with disabilities, and systemic barriers like racism and homophobia are being broken down.

This progress is the result of the collaboration and hard work of the human rights system, individuals, advocates and community organizations.

To celebrate how far we’ve come, and to energize ourselves for the work ahead, we’re inviting the people who have advanced human rights in Ontario, Canada and around the world to share their stories and tell us about their journey and experience of human rights.

We would like you to be a part of this project by submitting a letter, written statement, video, or other medium. Your story will be used on our website and other materials relating to our work.

Please send your submission directly to my office by September 15, 2012. For more information on how to make a submission or video, please contact Rosemary Bennett at 416-314-4549 or email her at Rosemary.Bennett@ohrc.on.ca
Someone from my office will contact you shortly so that we can be sure to include your story.

Thank you for helping to advance human rights. 

Sincerely,

Barbara Hall
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Interim Federal Health Program – Important Changes to the Health Care Coverage for Refugees and Refugee Claimants

By Karen R. Spector, Staff Lawyer

On June 30, 2012, the Government of Canada imposed changes to the Interim Federal Health Program (IFHP) resulting in the significant loss of health care coverage for refugees and refugee claimants.

Prior to the changes, the IFHP provided refugees and refugee claimants coverage for medical care, diagnostic services and laboratory testing that was similar to what is provided by provincial health plans.  It also provided coverage for medications, emergency dental care and vision care that was similar to what is available to people on provincial social assistance plans.  Such health care coverage was provided for refugees and refugee claimants on a temporary basis until they qualified for provincial and territorial health insurance coverage.

The individuals affected by these new changes include most refugees and refugee claimants (both adults and children).

There are three main areas of medical care impacted by the new changes:

1) Coverage for health care services provided by doctors and nurses as well as hospital services, laboratory, diagnostic and ambulance services;

2) Coverage for medications; and

3) Coverage for other health care services, such as basic dental and vision care.

Access to Health Care Services

With respect to accessing health care services, coverage for such services varies by refugee group.  While a minority of refugees retain coverage similar to that under the previous program, most others have seen their access to health care services significantly reduced.  Most refugees and all refugee claimants have been denied coverage for all care except in cases of an urgent or essential nature. This means some refugees do not have coverage for life-threatening illnesses such as heart disease and diabetes unless they are in hospital for an acute event such as a heart attack.

Access to Medications

With respect to accessing medications, coverage is denied to many refugees and refugee claimants except if needed to prevent or treat a disease that is considered to be a risk to public health or safety.  These individuals are no longer able to access necessary medications such as insulin for their diabetes or medications for heart disease because their condition is not considered to be a risk to public health or safety.

Access to other Health Care Services

Many refugees and refugee claimants have lost all access to non-medical health care services, such as dental or vision care, or psychological counselling for individuals who have suffered trauma.

Further Reductions Expected

Even further changes are to be implemented in the near future.  Coverage for health care services from doctors and nurses as well as hospital, laboratory, and diagnostic services will be further reduced for refugee claimants from countries referred to as Designated Countries of Origin (DCO’s).  DCO’s are countries considered to be safe and unlikely to produce refugees.  Coverage for such care in respect of refugee claimants from DCO’s will be denied unless it is needed to diagnose, prevent or treat a disease posing a risk to public health or safety.  This means there will be no coverage for medical care even in cases of an urgent or essential nature, including for pregnancies and ill children, unless the person’s medical condition poses a risk to public health or safety.  It is not yet known which countries will be listed as DCO’s.

The effect of these changes is to deny very vulnerable persons including children access to essential health care. Cancer patients could be denied life-saving medications. Pregnant women will be denied coverage for prenatal care. These individuals, many of whom have suffered extreme violence and abuse before coming to Canada will be denied coverage for mental health care.

Further information regarding these changes to the Interim Federal Health Program can be found on Citizenship and Immigration Canada’s website. Click Refugees: Health Care or copy and paste http://goo.gl/0Kj41 
If your health or the health of your family members is being adversely impacted by these changes, you may contact your family physician, local community health clinic and/or your Member of Parliament.  Health providers may record the impacts of these cuts on their patients through the Refugee HOMES initiative. Click Refugee HOMES or copy and paste http://goo.gl/aivzB 
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Changes to ODSP: Community Start-Up and Maintenance Benefit and Home Repairs

By Dianne Wintermute, Staff Lawyer

The 2012/13 Ontario Budget contained many cuts that affected many people.  Among those cuts were changes to some of the benefits people used to receive under the Ontario Disability Support Program (ODSP) and Ontario Works (OW).

In the past, people who receive income support through the  ODSP or OW were able to apply for assistance through the Community Start-Up and Maintenance Benefit  and the Home Repairs  benefit to help them stay in their homes and avoid homelessness.  

The kinds of repairs covered through the Home Repairs  benefit were necessary plumbing, work on roofs or damage caused by flooding or fires.  However, as of June 30, 2012, no new applications for home repairs will be considered by ODSP.  The program itself will end as of January 2013.
The CSUMB benefit was used to help people pay their first and last month’s rent.  It could be used to help buy necessary furniture for a new residence in many situations.  It could also be used to pay for overdue utility bills so that utilities would not be shut off, or to help pay rent arrears to avoid eviction.  Despite the fact that this has often been referred to as an “eviction prevention” benefit, this program will not be available after January 2013.

It is very surprising that the budget announcement about the cuts to ODSP and OW were made even before the Commission on the Review of Social Assistance has made its final recommendations!

The Income Security Advocacy Centre (ISAC) and the Advocacy Centre for Tenants of Ontario (ACTO) are actively involved in a campaign to save the Community Start-Up and Maintenance Benefit and the Home Repairs Benefit. They are urging people to write to their MPPs about the impact the loss of these benefits could have on them and their families.  For more information and updates, you can check their websites at:  www.incomesecurity.org or www.acto.ca
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Publications at ARCH 

ARCH writes or publishes papers, articles and fact sheets from time to time. Some of these materials are available on our website. We are providing a list of our current publications available to the public via our website, e-mail or by mail. To access any of the publications on ARCH’s website, click Publications at ARCH or copy and paste http://goo.gl/zWcwU . If you are unable to access them online and would like to have a publication sent to you, please contact Theresa at ARCH, providing her with the specific publication and how you would like to receive it (by mail or e-mail) at:

Tel.: 416-482-8255 Toll-free: 1-866-482-2724

TTY: 416-482-1254 Toll-free: 1-866-482-2728

Or by e-mail at scibert@lao.on.ca
DISCLAIMER: THESE PUBLICATIONS PROVIDE INFORMATION ONLY AND THEY SHOULD NOT BE CONSIDERED TO BE LEGAL ADVICE.  THE CONTENTS REFLECT THE LAWS THAT WERE CURRENT AT THE TIME OF WRITING OR UPDATING AND THE LAW MAY HAVE CHANGED SINCE THAT DATE.

	TITLE
	DESCRIPTION

	FACT SHEETS

	An Introduction to disability & human rights in Ontario’s education system, November 2011
	This information booklet provides basic introductory information aimed at assisting students with disabilities and their parents in advocating for education services in public primary and secondary school.  This material looks at disability and how it interacts with the Education Act and the Ontario Human Rights Code.

	Click Disability, Human Rights & Education  or copy and paste http://goo.gl/wVtGJ 

	Assistive Devices Fact Sheets, November 2011
	A series of three fact sheets on assistive devices for people with disabilities. 

	Click Assistive Devices Fact Sheets or copy and paste http://goo.gl/NISWH 

	Attendant Services Fact Sheets, October 2011
	A set of 6 Fact Sheets each focusing on a specific area of Attendant Services: Attendant Services - General Overview; Direct Funding; Community Care Access Centres; Complaints; Home Care Bill of Rights; Health Services Appeal and Review Board; are intended to provide basic general information of use to people seeking or using attendant services.

	Click Attendant Services Fact Sheets  or copy and paste http://goo.gl/Phc5C 

	Mental Health Fact Sheets, December 2008
	Two fact sheets which contain information for people who use or have used mental health services and supports. One fact sheet provides information about human rights and the right to be free from discrimination. The second fact sheet provides information about the right to language interpretation services at Courts and Tribunals. 

These fact sheets are available in the following languages:

· English
· French
· Amharic
· Brazilian Portuguese
· Chinese
· Punjabi
· Tamil
· Vietnamese


	Click  Mental Health Fact Sheets or copy and paste http://goo.gl/JC8Mv 

	Fact Sheet on Interacting with Persons with Disabilities, December 2007
	These fact sheets provide general tips on how to interact with people in a manner that best accommodates their disability. 

These fact sheets are available in English and French.

	Click Interacting with Persons with Disabilities or copy and paste http://goo.gl/bAcVL 


	WORKSHOPS

	Accessibility for Ontarians with Disabilities Act (AODA) and Customer Service Standards, November 2011 
	In 2005, the Ontario government passed the Accessibility for Ontarians with Disabilities Act. Organizations who deliver services in Ontario have to take steps to ensure compliance with the AODA Customer Services Standards. This power point presentation provides an overview of the standards passed under the AODA and the compliance requirements.

	Click AODA & Customer Service Standards  or copy and paste http://goo.gl/OLWgv 

	Know Your Rights: An introductory guide to disability, the Human Rights Code, the Education Act, and legal aid services in Ontario, August 2011
	This information booklet was prepared by ARCH Disability Law Centre for the Summer 2011 Ready for School Connects Program, delivered at Crescent Town Elementary School, George Webster Public School, Secord Public School, Sprucecourt Junior Public School, and St. Paul’s Catholic School.

	Click Know Your Rights - ARCH Workshop or copy and paste http://goo.gl/wDVAl 

	Disability Tax Credit Webinar, June 2011
	The Disability Tax Credit is an essential benefit for many Canadians with disabilities.  However, people often encounter problems with the forms and having them completed.  This webinar is hosted by ARCH Disability Law Centre and presented by Brendon Pooran, who discusses issues around the completion of the forms and the benefits that flow from receipt of the Disability Tax Credit.

	Click Disability Tax Credit Webinar or copy and paste http://goo.gl/9V8tS 


	CONTINUING LEGAL EDUCATION MATERIALS 

	ARCH 30TH Anniversary Symposium – Notes on Presentations, March 2011
	These notes outline the basic content of the presentations made at ARCH’s 30th Anniversary Symposium. These notes are intended to offer a general guide to what was said at the symposium.

	Click ARCH's 30th Anniversary Symposium or copy and paste http://goo.gl/JmjA5 

	Notes on Capacity to Instruct Counsel, February 2011 
	Overview of issues lawyers must consider when dealing with clients who may have capacity issues - instructions on how to assess client's capacity to instruct counsel.

	Click Notes on Capacity to Instruct or copy and paste http://goo.gl/KyMCp 

	Providing Legal Services to People with Disabilities, January 2011.
	This article is intended to be a resource for lawyers on representing clients who have disabilities. It contains a discussion of the concept of disability in jurisprudence and legislation, the applicability of the Law Society of Upper Canada’s Rules of Professional Conduct to clients with disabilities and practical considerations for accommodating clients.

	Click Providing Legal Services or copy and paste http://goo.gl/VV4gM 

	Addressing the Capacity of Parties before Ontario’s Administrative Tribunals: Respecting Autonomy, Protecting Fairness, November 2009
	This report summarizes the procedures available to people with capacity issues before selected administrative tribunals in Ontario.

	Click  Report Summary - Admin Tribunals or copy and paste http://goo.gl/qJM36 

	Addressing the Capacity of Parties before Ontario’s Administrative Tribunals: A Practical Guide for Ontario Lawyers, October 2009
	This Guide offers concrete strategies and options to lawyers representing people with capacity issues before administrative boards and tribunals.   

	Click  Guide for Lawyers - Admin Tribunals or copy and paste http://goo.gl/c1Qra 


	ARTICLES AND POSITION PAPERS 

	The Shield Becomes the Sword: The Expansion of the Ameliorative Program Defence to Programs that Support Persons with Disabilities, November 2010 
	ARCH prepared a research paper for the Law Commission of Ontario on the application of the "ameliorative program" provisions of the Charter to the equality claims of persons with disabilities.

	Click Research Paper - Ameliorative Program or copy and paste http://goo.gl/KcZVf 

	Enforcing the Rights of People with Disabilities in Ontario's Developmental Services System, November 2010
	This paper was commissioned by the Law Commission of Ontario as part of its project on the Law As It Affects Persons with Disabilities.  The paper discusses the need for laws to include rights for people who receive developmental services and supports.

	Click Paper - Enforcing the Rights of People with Disabilities or copy and paste http://goo.gl/HY7kf 

	Inclusive Education: Opportunities for Redesign, May, 2010
	This paper was written for 2010 CAPSLE Conference in Calgary on Inclusive Education and the United Nations Convention on the Rights of Persons with Disabilities.

	Click  Paper - Inclusive Education or copy and paste http://goo.gl/yyGs1 

	Federal Disability Act: Opportunities and Challenges, October 2006
	This paper was commissioned by the Council of Canadians with Disabilities (CCD) and the Canadian Association for Community Living (CACL). The paper considers what a Federal disability act might look like and what its reach could be.

	Click Paper - Federal Disability Act or copy and paste http://goo.gl/KobO0 


Donating to ARCH

While ARCH receives core funding from Legal Aid Ontario and grant funding from other sources, we also rely on the donations from individuals.  We ask you to consider being a part of our work by contributing whatever you can.  If you are able to assist please donate to ARCH through www.canadahelps.org.

Or you can send your donation cheque to:

Office Manager
ARCH Disability Law Centre
425 Bloor Street East, Suite 110
Toronto, Ontario  M4W 3R4

We will promptly send you a charitable receipt.  Charitable No. 118 777 994 RR 0001

Become a Member of ARCH

If you would like to become an individual member of ARCH, please visit our website at www.archdisabilitylaw.ca or contact our office to request an Application for Individual Membership form. Membership is free.  

ARCH ALERT is published by ARCH Disability Law Centre. It is distributed free via e-mail or mail to ARCH members, community legal clinics, and others with an interest in disability issues. ARCH is a non-profit community legal clinic, which defends and promotes the equality rights of persons with disabilities through litigation, law/policy reform and legal education. ARCH is governed by a Board of Directors elected by representatives of member groups reflecting the disability community. The goal of ARCH ALERT is to provide concise information, so that people are aware of important developments and resources. Articles may be copied or reprinted to share with others provided that they are reproduced in their entirety and that the appropriate credit is given. We encourage those who receive it to assist with distribution of information in this way. We do ask that both Word and Text Formats are distributed to ensure accessibility. Charitable Reg. #118777994RR01.

Editor: Laurie Letheren                Production & Circulation: Theresa Sciberras
We welcome your comments and questions, as well as submissions. We will endeavour to include all information of general interest to the community of persons with disabilities and their organizations, but reserve the right to edit or reject material if necessary. We will advise you if your submission is to be edited or rejected. Please assist us in your submissions by being brief and factual. Please address communications regarding ARCH ALERT to: Theresa Sciberras, Program and Litigation Assistant, ARCH Disability Law Centre, 425 Bloor St. E., Suite 110, Toronto, Ontario, M4W 3R4, fax: 416-482-2981 or 1-866-881-2723, TTY: 416-482-1254 or 1-866-482-2728, e-mail: scibert@lao.on.ca   Website: http://www.archdisabilitylaw.ca/
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