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The following are several concerns and recommended amendments to the Education Act and Bill 212. Due to the very short notice of hearings and the very short time period afforded for making written submissions, these submissions are very limited and do not include all of ARCH’s concerns and recommendations. ARCH wishes to express the importance of a full and fair consultation process on such a significant Bill. 

Please note that all recommended language below is underlined.

Recommended Amendments to the Education Act
1. Suggested amendments to s. 305 of the Education Act:

A “person” under this section does not include a person enrolled as a pupil in the school or engaged in school-related activities.

2. Suggested amendments to Regulation 474/00:

3(3) a “person” under this section does not include a person as defined under s. 2(1)1.

3. The use of s. 265(1)m by principals will no doubt increase if s. 305 is no longer available. It is imperative that s. 265(1)m also be amended for the same reasons that s. 305 must be amended. The provision is vague and misused, and is at times used in conjunction with s. 305. Clarifying language is needed, as well as ensuring that the available appeal process is fair, which is currently left completely to Board discretion. The following language is proposed:  

Access to school or class

265(1)m – subject to an appeal to the board, to refuse to admit to the school or classroom a person, but not a pupil enrolled in the school, whose presence in the school or classroom would in the principal’s judgment be detrimental to the  physical or mental well-being of the pupils;

Recommended Amendments to Bill 212  

4. Section 1 of Bill 212 amends s. 300 of the Education Act. ARCH recommends that the following subsection is added:  

300 (4) Acknowledging that the disciplinary consequences under this Part has a disproportionate impact on students with disabilities and students from racialized communities, and further exacerbates their already disadvantaged position, this Part and related regulations and policies must be applied in a manner that complies with the Ontario Human Rights Code. 

5. ARCH recommends the following change to s. 2 of Bill 212, amending s. 301 of the Education Act:

301 (6.1) The Minister shall establish policies and guidelines with respect to, […]

6. ARCH recommends the following addition to s. 3(2) of Bill 212 amending s. 302 of the Education Act:

302 (9.1) A board shall ensure that a copy of the policies and guidelines it establishes under subsections (1) and (2) are available to the public and are available in alternate formats.
7. ARCH strongly recommends that the mitigating factors are to be listed in the statute itself at s. 306(2) and that the following sections 306(4), 310(1), 310(3), 311.1(4), and 311.3(6)(b) refer back to s. 306(2). ARCH recommends that the following mitigating factors be included: 

a) whether racial, disability or other harassment was a factor in the student’s behaviour;
b) whether the principles of progressive discipline have first been attempted;
c) the impact of the suspension or expulsion on the student’s continued education;
d) whether the imposition of suspension or expulsion would likely result in an aggravation or worsening of the student’s behaviour or conduct;
e) the age of the student; 
f) in the case of a student with a disability, whether the behaviour was a manifestation of the disability and whether appropriate accommodation, based on the principle of individualization, had first been provided;
g) whether the school had failed to provide the pupil with effective accommodation for the disability and whether this failure contributed to the behaviour now under review;  
h) whether the pupil has the ability to control his or her behaviour, or has the ability to understand the foreseeable consequences of his or her behaviour; 

8. ARCH recommends that mitigating factors be added at s. 310(1) of Bill 212 and proposes the following:

A principal shall suspend a pupil, unless mitigating factors exist,  if he or she believes that the pupil has engaged in any of the following activities while at school, at a school-related activity or in other circumstances where engaging in the activity will have an impact on the school climate:
9. ARCH strongly recommends the complete deletion of sections 306(1)7 and 310(1)8 of Bill 212. These provisions allow too much discretion to school boards and this discretion is not regulated by regulation. The Legislature has put its mind to activities warranting possible suspension and expulsion, thus, there is no justification for broad and vague language that permits school boards to develop policies which can include any activity which in that Board’s view meet such consequences. The definition of these activities should not be left to local politicians and trustees but rather be the mandate of the elected members of the Provincial Legislature.  

10. ARCH recommends the following addition to s. 5 of Bill 212 amending subsections 312(1)(2) and (3) of the Education Act: 

312 (2.1) Exceptional pupils and pupils with disabilities will receive programs according to their Individual Education Plan and receive appropriate accommodation based on the principle of individualization, pursuant to the Ontario Human Rights Code. 

If there are any questions, concerns, or requests for additional information, please do not hesitate to contact ARCH. You can reach Robert Lattanzio, Staff Lawyer at 416-482-8255 ext. 233. 
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